he Theft

of the Herzog Art Collection: The Holocaust in
d the Road to Restitution
roy

,,With Hitler's death and the end of the war came the end of the Third Reich. In twelve years-not the
and stolen as
thousand that the Führer had predicted-as many works of artwere displaced, transported,
during the entire Thirty Years War or all the Napoleonic Wars."r

¡,

Anti-Semitism was prevalent in Hungary even before the advent of World War II. Throughout the 1920s,
various chambers of commerce restricted access to ]ews;

Introduction
In a short span of nine months, the nation of Hungary

the end o11942, roughly 220,000 Hungarian Jews had

furniture, and art from its fewish citizens' Today, years
after this blight on the Republic of Hungary, the nation
continues to deny Holocaust victims their rightful claims
to proPerty.

15,000 ]ews lost their lives

during the forced military

service.la

S

restitution claims in the United States.a

l¡.

Hungary's Role in the Holocaust
olocaust census counted
identified nearlY 100,000 Jews

On March 19,1944, Germany occupied Hungary'
Hungary eagerlybegan to work in concert with Germany
to seize the wealth and valuables of the Hungarian Jewish citizens. Several government agencies were created
to handle jewish affairs, the most noteworthy being the
Government Commissioner's Office for the Registration
and Preservation of the Confiscated Works of Art of the
]ews.ls The agency head was Dénes Csánsky, a painterand director óf tft" Vt ts"um of Fine Arts.16 He assumed
resPons

coordin
ment re

istianity living in HungarY.s
edited as being a major
I development, modsociety.6 In business,
finance and trade, and among doctors and attorneys,

themselves.20

lll.
Iewish laws and German occupation.e

De Csepel v. Republic

of Hungary

Among the wealthiest of the Hungarian ]ews was
Baron VOr t lpOt Herzog, a ]ewish art collector who lived
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in Hungary prior to World War II. Baron Herzog's family
rented land in Macedonia, where they operated tobacco
plantations, which resulted in a near monopoly of the tobacco industry in Hungary.2l The ensuing wealth allowed
Baron Herzogto purchase any work of art, regardless
of price.22 Consequently, throughout his life he amassed
an impressive collection of over 2,000 paintings, sculptures, and other works.23 Upon Baron Herzog's death in
1934, his collection was maintained by his wife and then
divided among their three children, Erzsebét,István, and
Andrâsza

following her death.2s

The Herzog collection is one of the largest art collections in Hungary and considered one of Europe's greatest
private collections, comparable to the Frick Collection in
New York and the Wallace Collection in London.26 Boasting a wealth of Old Masters, Renaissance furniture, tapestries, sculptures, and decorative arts, it numbered 2,500
pieces at the pinnacle of its existence.zT Some noteworthy
pieces included El Greco's The Agony in the Gørden, Francisco de Zurbaran's Seventeenth Century portrait of Sf'
Andrew, andThe Annunciation to loachim by Lucas Cranach the Elder.28 Artists such as van Dyck, Gustave Courbet, Camille Corot, Renoir, Monet, Degas, Yelazquez, and
Frans Hals were also part of the Herzog Collection.2e

When the Germans invaded Hungary, the Herzog
children hid their art in the cellar of one of the family factories in Budafok.3o Unfortunately, the Hungarian Sovernment and Nazi collaborators discovered the hiding place
and inventoried the collection as it was removed from the
cellar's chests.3l The Herzog collection was then transported to Adolf Eichmann's headquarters at the Majestic
Hotel in Budapest.32 At the hotel, Eichmann inspected
the artwork and earmarked pieces to send to Germany'33
The remaining works of art were kept by the Museum of
Fine Arts.s Today it is estimated that over 40 works of art
are wrongfully possessed by the Museum of Fine Arts in
Budapest, the Hungarian National Gallery, the Museum
of Applied Arts in Budapest, and the Budapest University of Technology and Economics.3s The aggregate value
of the artwork is estimated to be worth in excess of $100
million.36

At the end of World War II, in the late 1940s, the Herzog family was unable to find out very much information
regarding the state of its collection from the communist
regime then ruling Hungary.3T Even if the Herzogs had
learned the location of their artwork, it would have been
futile; Holocaust survivors making a claim for property
stolen during the war would not have been given a fair
trial by a dictatorship that did not recognize individual
property rights.38
After the fall of communism 1n1989, Hungary's government became more transparent to the West' This major
political development finally allowed the Herzog family to investigate the whereabouts of the missing pieces
of the Herzog Collection.3e They shockingly discovered
124

that many of the pieces were featured in the collections
of the Hungarian National Gallery and the Museum of
Fine Arts in Budapest.ao The paintings were labeled with
tags stating they originated "From the Herzog Collection"; however, when the family demanded their return,
the Hungarian government denied the requests despite
acknowledging Herzog ownership.al
After years of failed attemPts to recover the stolen
works, Martha Nierenberg filed suit against the state of
Hungary in the Hungarian courts in October 1999 for 12
paintings that belonged to her mother, Erzsebét.Ð One of
the paintings was returned by Hungary, without explanation, but litigation continued regarding the remaining
11.43 Initially, the lower court ruled that all paintings less
one should be returned to Ms. Nierenberg. The court
concluded the defendants had not acquired ownership of
the paintings through the 1954 Museum Decree.4 After
the Hungarian goverrunent appealed the decision, the
Supreme Court remanded the case for the lower court
to decide whether the defendants owned the paintings
as a result of the 1973 Agreement between the United
States of America and the Hungarian People's Republic
Regarding the Settlement of Claims Agreement (the 1973
Agreement).a5

The1973 Agreement was struck on March 6,1973.
Under the terms of the agreement, Hungary paid the
United States a lump sum of $18,900,000 to discharge
all U.S. claims against the government and people of
Hungary.a6

In Hungary's final decision issued in ]anuary 2008,
the government maintained that the1973 Agreement
barred a return of the work since the United States already awarded Ms. Nierenberg's mother compensation
from the Foreign Claims Settlement Commission.aT The
court further
ship status of

ownersession.6

Despite the fact that the court found the 1973 Agreement to bar Ms. Nierenberg's claim, in actuality it did not.
Agnes Peresztegi, Iawyer and European Director of the
Commission for Art Recovery, a nonprofit organization
which helps victims of Nazi art looting, explains that "the
Herzogfamily had received some comPensation from
the U.S. government, not from Hungary. T}:reL973 claims
agreement did not cover her claim." e In fact, Erzsebét
Weiss de Csepel received only $210,000 for artwork and
property taken from her.50 Thus, the award from the ForCtuitt t Settlement Commission consisted of a small
"ign
portion of what was owed to her and did not include

property restitution.sl
Throughout the litigation, U.S. senators intervened
behalf of the Herzog heirs, sending letters and pleading
with the Hungarian government. Senators Hillary Clinton, Christopher Dodd, Frank Lautenberg, and the late
Edward Kennedy were among those who assisted Mar'
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tha Nierenberg in her fight for a portion of the Herzog
Collection.s2

ed

sui
Na
of Applied Arts, and_the Budapest University of Technology andEconomics.s3 The claim demanded ihe return of
rnore than 40 artworks that remain in Hungarian cultural
institutions and asked the Hungarian government for a

list of all the Herzog family artwork.sa

ln a monumental decision on September L,2011,,
fudge Ellen Segal Huvelle in the United States District
Court for the District of Columbia held that Hungary and
its state-owned institutions were not immune from the
jurisdiction of United States courts.Ss |udge Huvelle disrnissed the Herzog farnily's claim related to the 11 paintings which were the subject of litigation in Hungary prior
to the case shifting to the U.S. court system.s6 The claim
was dismissed on the basis of the doctrine of international
comity, giving the decision of the Hungarian court effect
in the U.S., since the foreign judgment was not in contrast
to crucial public policy.sT

lV.

Hungary's Restitution Efforts Post-World
War ll

In December 1998, the U.S. Department of State and
the United States Holocaust Memorial Museum co-hosted
the 1998 Washington Conference on Holocaust-Era Assets.
The conference recognized the theft of cultural objects in
the course of "ethnic cleansing" and genocide as crimes
against humanity, and produced a set of principles calling
for the identification of Nazi loot, the opening of archives,
the establishment of a central registry for displaced property, and other measures to encourage claims by original
owners and heirs and to provide a just and fair resolution
of claims.ss Hungary pledged its full commitment to the
conference's principles: agreeing to the restoration of art
to Holocaust victims and heirs; discussing the creation of
a database listing the 60,000 works of art stolen during
World War II; and stating that it would appoint a commissioner to oversee the art restitution process.se
Furthermore, Hungarian delegates subsequently attended the Vilnius International Forum on Holocaust-Era
Looted Assets in October 2000. This conference sought
to implement the principles laid forth at the Washington
Conference on Nazi-Confiscated Art and to hold periodic
international meetings at which experts could exchange
views on experiences with the implementation of the
Washington Principles.60 At the Vilnius International
Forum on Holocaust-Era Looted Assets, Hungary was
the only country singled out for its non-compliance with
urternational norms.61
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In |une 2009, the Czech Republic held the Prague
Holocaust Era Assets Conference, which produced the
TerezinDeclaration.62 It was noted at the Prague Conference that Hungary had last been applauded for its restitution efforts 10 years earlier in 1998.63 Since then, Hungary
had not taken responsibility for its past, nor had it made a
meaningful effort to comply with the Washington Principles.e Hungary was in the lowest of the categories,
among the countries that did not "appear to have made
significant progress. "65
Since the fall of communism, the successive Hungarian administration has not negotiated in good faith with
Holocaust victims and heirs, has denied ownership to
claimants, and has engaged in expensive and lengthy
lawsuits.66 Hungarian courts have consistently upheld
unlawful takings and have essentially "renationalized
Holocaust era looted artworks."67 Hungary continues to
ignore its obligations by not abiding to the principles to
which it subscribed with the Washington Principles, the
Tþrezin Declaration, or the resolutions of the European

Council.
Despite the promises Hungary has made in the past
15 years at various conferences on Holocaust-era looted
art, it still has not set up a historical commission or appointed a commissioner to investigate Hungary's role

and participation in the extermination of its own fewish
citizens.6s It continues to avoid provenance research in its
cultural institutions and most importantly, although a few
works of art have been returned, nothing of significance
has been restored to the Hungarian fews who persistently
fight to have their property restored.6e Today, Hungarian museums still hold several hundred works of art that
were acquired under ambiguous circumstances.T0 This
figure includes artwork that was stolen from fewish victims of the Holocaust. The Hungarian courts have shown
outright hostility toward claims for artworþ continue to
have no laws or procedures for restitution, and intimidate
claimants with litigation costs, delays, technical defenses,
and negative publicity.Tl
\,Vhile Hungary has offered compensation for persecution and certain types of property, it still has not
enacted any laws regarding art restitution. The property
law that Hungary did enact, restoring property to original
owners/ was not designed to extend to cultural property,
as the government contends that the complexities associated with the valuation of artwork would be too great.72
However, this is a problem that can be overcome. In light
of the Hungarian government's establishment of the
Commissioner's Office for the Registration and Preservation of the Confiscated Works of Art of the Jews during
World War II, it would be just as simple for the government to c¡eate another commission to ensure that the
works taken from fewish owners are rightfully returned.
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V.

Policy lmplications for Future Holocaust-Era
Looted Art Restitution Cases in the United
States
The ruling of the U.S. District Court in Washing-

ton

will have a significant effect on future litigants who

seek to have looted Holocaust art returned. Since Judge

Huvelle rejected Hungary's immunity claim under the
United States Foreign Sovereign Immunities Act, the ruling has paved the way for other countries to face similar
treatment if presented with a suit in the United States. As
the court observed that Hungary had stripped Jews of
their citizenship rights during the Holocaust, it found that
the state's property theft constituted an international law
violation.T3

As the case enters the discovery phase, Hungary will
be required to open up govemment and museum records.
This will mark the first time Hungary is forced to thoroughly investigate its role in the looting of artwork since
the Holocaust. Equally important, the court mandated
that the property claim be decided on the merits of the
case. The court, therefore, rejected Hungary's argument
that the Herzogclaims should be dismissed based on
grounds of forum non conveniens, statute of limitations,
the act of state doctrine, the political question doctrine,
or that the complaint failed to state a claim upon which
relief could be granted. The groundbreaking ruling
represented a stark departure from the past, since many
U.S. courts have decided Holocaust property claims cases
based on technicalities, rather than the merits.74

Although the United States has signed international
instruments such as the 1998 Washington Principles
and the 2009 Terezin Declaration and is urged to decide
Holocaust restitution cases based on the merits, it typically has not done so.7s Since 2004, the Supreme Court
has refused to hear several Holocaust-era art recovery
cases.76 U.S. museums have taken preemptive legal actions against Holocaust heirs and survivors, filing suit
to "quiet title" and affirm that the statute of limitations
bars judicial action.77 The U.S. courts handling these cases
violate the Washington Principles and Terezin Declaration
by finding in favor of technical arguments, ruþg that the
statute of limitations does apply in many cases.78 Charles
A. Goldstein, Counsel to the Commission for Art Recovery, asserts that the courts should respect the Washington
Principles and Terezin Declaration when hearing Holocaust-era art restitution cases, as "[t]he statute of limitations was never intended to cover something like wartime
mass pillagi ng of property."7e
Compared to the inconsistent U.S. rulings on prior
Holocaust-era looted art claims, Judge Huvelle's ruling
based on the merits of the Herzog case, rather than technicalities, represents a major turning point. It is possible
that this could be a shift in the treatment of Holocaustera looted art cases by U.S. courts and will inspire other
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district courts to approach cases similarly. The favorable
outcome also encourages other litigants to introduce new
restitution cases, feeling empowered that states will not
automatically be granted immunity from U.S. jurisdiction.

Vl.

Conclusion

fudge Ellen Segal Huvelle's ruling is a major step
forward for Holocaust-era looted art restitution cases.
The decision to determine the claim based on the merits
of the argument, rather than technicalities, could mean
that the world's largest art restitution claim could finally
be resolved decades after the collection was plundered.
The ruling is particularly significant in light of Hungary's
recalcitrant actions over the past 60 years. It is one step
toward ensuring that Hungary takes responsibility for its
participation in the genocide of its Jewish citizens and the
theft of their livelihoods and possessions. David de Csepel explains, "This is about doing justice not only for us
but for other families, [n]othing can bring back the lives
of those who died in the Holocaust. We will not allow
Hungary...to sweep this issue under the rug."80
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